
68 

48 CFR Ch. 1 (10–1–05 Edition) 52.214–28 

current as certified in its Certificate of Cur-
rent Cost or Pricing Data, (2) a subcon-
tractor or prospective subcontractor fur-
nished the Contractor cost or pricing data 
that were not complete, accurate, and cur-
rent as certified in the Contractor’s Certifi-
cate of Current Cost or Pricing Data, or (3) 
any of these parties furnished data of any de-
scription that were not accurate, the price 
shall be reduced accordingly and the con-
tract shall be modified to reflect the reduc-
tion. This right to a price reduction is lim-
ited to that resulting from defects in data re-
lating to modifications for which this clause 
becomes operative under paragraph (a) 
above. 

(c) Any reduction in the contract price 
under paragraph (b) above due to defective 
data from a prospective subcontractor that 
was not subsequently awarded the sub-
contract shall be limited to the amount, plus 
applicable overhead and profit markup, by 
which (1) the actual subcontract or (2) the 
actual cost to the Contractor, if there was no 
subcontract, was less than the prospective 
subcontract cost estimate submitted by the 
Contractor; provided, that the actual sub-
contract price was not itself affected by de-
fective cost or pricing data. 

(d)(1) If the Contracting Officer determines 
under paragraph (b) of this clause that a 
price or cost reduction should be made, the 
Contractor agrees not to raise the following 
matters as a defense— 

(i) The Contractor or subcontractor was a 
sole source supplier or otherwise was in a su-
perior bargaining position and thus the price 
of the contract would not have been modified 
even if accurate, complete, and current cost 
or pricing data had been submitted; 

(ii) The Contracting Officer should have 
known that the cost or pricing data in issue 
were defective even though the Contractor or 
subcontractor took no affirmative action to 
bring the character of the data to the atten-
tion of the Contracting Officer; 

(iii) The contract was based on an agree-
ment about the total cost of the contract 
and there was no agreement about the cost 
of each item procured under the contract; or 

(iv) The Contractor or subcontractor did 
not submit a Certificate of Current Cost or 
Pricing Data. 

(2)(i) Except as prohibited by subdivision 
(d)(2)(ii) of this clause, an offset in an 
amount determined appropriate by the Con-
tracting Officer based upon the facts shall be 
allowed against the amount of a contract 
price reduction if— 

(A) The Contractor certifies to the Con-
tracting Officer that, to the best of the Con-
tractor’s knowledge and belief, the Con-
tractor is entitled to the offset in the 
amount requested; and 

(B) The Contractor proves that the cost or 
pricing data were available before the date of 
agreement on the price of the contract (or 

price of the modification) and that the data 
were not submitted before such date. 

(ii) An offset shall not be allowed if— 
(A) The understated data was known by 

the Contractor to be understated when the 
Certificate of Current Cost or Pricing Data 
was signed; or 

(B) The Government proves that the facts 
demonstrate that the contract price would 
not have increased in the amount to be offset 
even if the available data had been sub-
mitted before the date of agreement on 
price. 

(e) If any reduction in the contract price 
under this clause reduces the price of items 
for which payment was made prior to the 
date of the modification reflecting the price 
reduction, the Contractor shall be liable to 
and shall pay the United States at the time 
such overpayment is repaid— 

(1) Simple interest on the amount of such 
overpayment to be computed from the 
date(s) of overpayment to the Contractor to 
the date the Government is repaid by the 
Contractor at the applicable underpayment 
rate effective for each quarter prescribed by 
the Secretary of the Treasury under 26 
U.S.C. 6621(a)(2); and 

(2) A penalty equal to the amount of the 
overpayment, if the Contractor or subcon-
tractor knowingly submitted cost or pricing 
data which were incomplete, inaccurate, or 
noncurrent. 

(End of clause) 

[48 FR 42478, Sept. 19, 1983, as amended at 50 
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 53 FR 10830, Apr. 1, 1988; 55 FR 52797, 
Dec. 21, 1990; 56 FR 67415, Dec. 30, 1991; 60 FR 
48218, Sept. 18, 1995; 62 FR 51271, Sept. 30, 
1997] 

52.214–28 Subcontractor Cost or Pric-
ing Data—Modifications—Sealed 
Bidding. 

As prescribed in 14.201–7(c), insert the 
following clause: 

SUBCONTRACTOR COST OR PRICING DATA— 
MODIFICATIONS—SEALED BIDDING (OCT 1997) 

(a) The requirements of paragraphs (b) and 
(c) of this clause shall (1) become operative 
only for any modification to this contract 
involving aggregate increases and/or de-
creases in costs, plus applicable profits, ex-
pected to exceed the threshold for submis-
sion of cost or pricing data at (FAR) 48 CFR 
15.403–4(a)(1), and (2) be limited to such modi-
fications. 

(b) Before awarding any subcontract ex-
pected to exceed the threshold for submis-
sion of cost or pricing data at FAR 15.403– 
4(a)(1), on the date of agreement on price or 
the date of award, whichever is later; or be-
fore pricing any subcontract modifications 
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involving aggregate increases and/or de-
creases in costs, plus applicable profits, ex-
pected to exceed the threshold for submis-
sion of cost or pricing data at FAR 15.403– 
4(a)(1), the Contractor shall require the sub-
contractor to submit cost or pricing data 
(actually or by specific identification in 
writing), unless an exception under FAR 
15.403–1(b) applies. 

(c) The Contractor shall require the sub-
contractor to certify in substantially the 
form prescribed in subsection 15.406–2 of the 
Federal Acquisition Regulation that, to the 
best of its knowledge and belief, the data 
submitted under paragraph (b) above were 
accurate, complete, and current as of the 
date of agreement on the negotiated price of 
the subcontract or subcontract modification. 

(d) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (d), in each subcontract that, when en-
tered into, exceeds the threshold for submis-
sion of cost or pricing data at FAR 15.403– 
4(a)(1). 

(End of clause) 

[48 FR 42478, Sept. 19, 1983, as amended at 50 
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 56 FR 67415, Dec. 30, 1991; 59 FR 62499, 
Dec. 5, 1994; 60 FR 48218, Sept. 18, 1995; 62 FR 
51271, Sept. 30, 1997] 

52.214–29 Order of Precedence— 
Sealed Bidding. 

As prescribed in 14.201–7(d), insert the 
following clause: 

ORDER OF PRECEDENCE—SEALED BIDDING 
(JAN 1986) 

Any inconsistency in this solicitation or 
contract shall be resolved by giving prece-
dence in the following order: (a) the Sched-
ule (excluding the specifications); (b) rep-
resentations and other instructions; (c) con-
tract clauses; (d) other documents, exhibits, 
and attachments; and (e) the specifications. 

(End of clause) 

[51 FR 2666, Jan. 17, 1986, as amended at 60 
FR 48218, Sept. 18, 1995] 

52.214–30 [Reserverd] 

52.214–31 Facsimile Bids. 
As prescribed in 14.201–6(v), insert the 

following provision: 

FACSIMILE BIDS (DEC 1989) 

(a) Definition. Facsimile bid, as used in this 
solicitation, means a bid, modification of a 
bid, or withdrawal of a bid that is trans-
mitted to and received by the Government 
via electronic equipment that communicates 

and reproduces both printed and handwritten 
material. 

(b) Bidders may submit facsimile bids as 
responses to this solicitation. These re-
sponses must arrive at the place and by the 
time, specified in the solicitation. 

(c) Facsimile bids that fail to furnish re-
quired representations or information or 
that reject any of the terms, conditions, and 
provisions of the solicitation may be ex-
cluded from consideration. 

(d) Facsimile bids must contain the re-
quired signatures. 

(e) The Government reserves the right to 
make award solely on the facsimile bid. 
However, if requested to do so by the Con-
tracting Officer, the apparently successful 
bidder agrees to promptly submit the com-
plete original signed bid. 

(f) Facsimile receiving data and compat-
ibility characteristics are as follows: 

(1) Telephone number of receiving fac-
simile equipment: 
llllllllllllllllllllllll

(2) Compatibility characteristics of receiv-
ing facsimile equipment (e.g., make and 
model number, receiving speed, communica-
tions protocol): 
llllllllllllllllllllllll

llllllllllllllllllllllll

(g) If the bidder chooses to transmit a fac-
simile bid, the Government will not be re-
sponsible for any failure attributable to the 
transmission or receipt of the facsimile bid 
including, but not limited to, the following: 

(1) Receipt of garbled or incomplete bid. 
(2) Availability or condition of the receiv-

ing facsimile equipment. 
(3) Incompatibility between the sending 

and receiving equipment. 
(4) Delay in transmission or receipt of bid. 
(5) Failure of the bidder to properly iden-

tify the bid. 
(6) Illegibility of bid. 
(7) Security of bid data. 

(End of provision) 

[54 FR 48992, Nov. 28, 1989, as amended at 64 
FR 51841, Sept. 24, 1999] 

52.214–32 Late Submissions, Modifica-
tions, and Withdrawals of Bids 
(Overseas). 

As prescribed in 14.201–6(c)(4), insert 
the following provision: 

LATE SUBMISSIONS, MODIFICATIONS, AND 
WITHDRAWALS OF BIDS (OVERSEAS) (MAY 
1997) 

(a) Any bid received at the office des-
ignated in the solicitation after the exact 
time specified for receipt will not be consid-
ered unless it is received before award is 
made and it— 
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